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INTRODUCTION

President Biden proposed extensive changes to the US tax
code as a part of his presidential campaign. Subsequently,
the Biden Administration released the Greenbook
summarizing the administration’s tax proposals.

The Senate Finance Committee (SFC) has also released a
draft bill providing key information regarding their
proposed overhaul of the international tax regime.

Finally, the House Ways and Means Committee released
the first draft of the tax proposals contained in the Biden
Administration’s Build Back Better Act.

We shall evaluate the similarities and differences
between the provisions contained in these proposals and
understand their potential implications.
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FEDERAL CORPORATE TAX RATE
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The Greenbook The SFC Framework
The Build Back Better 

Act

▪ Increases the federal corporate 
income tax rate to 28%

▪ Imposes a 15% minimum tax on 
the book earnings of certain 
large corporations.

▪ Framework restricted to 
proposals on international tax.

▪ Increases the top federal 
corporate income tax rate to 
26.5%.

▪ Introduces a progressive 
corporate income tax structure 
with the following slabs:

▪ TI > $10M – Flat rate of 26.5% 

Taxable Income Tax Rate

< $400,000 18%

$400,000 - $5M 21%

>$5M 26.5%
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GILTI & FTC
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The Greenbook The SFC Framework
The Build Back Better 

Act

GILTI
▪ Increases the GILTI ETR to 21%.
▪ Introduces the Country by Country 

(CBC) regime.
▪ Eliminates the High Tax Exception 

(HTE) for GILTI and Subpart-F.

FTC
▪ Introduces the Country by 

Country (CBC) regime for FTC 
relating to GILTI and foreign 
branch income.

GILTI
▪ Introduces the Country by Country 

(CBC) regime.
▪ Enforces a mandatory high tax-

exclusion on a CBC basis for GILTI and 
Subpart-F.

▪ Eliminates the QBAI deduction.

FTC
▪ Introduces the Country by 

Country (CBC) regime.
▪ Review of the 20% haircut 

relating to GILTI FTC.

GILTI
▪ Increases the minimum GILTI rate to 

16.5625%.
▪ Introduces the Country by Country 

(CBC) regime.
▪ Reduces the QBAI deduction to 5%.
▪ Carry forward of tested loss.

FTC
▪ Introduces the CBC regime.
▪ FTC haircut at 5%
▪ Reduces the FTC carryover from 

10 years to 5 years. Eliminates 
the 1 year carry back.

▪ Eliminates the branch basket.
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FDII – FOREIGN DERIVED INTANGIBLE INCOME
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The Greenbook The SFC Framework
The Build Back Better 

Act

▪ Repeals the FDII deduction for 
tax years beginning after 
December 31, 2021.

▪ Changes the current FDII regime 
to reward “deemed innovation 
income” through a deduction 
based on a certain percentage of 
specific domestic activity 
qualifying as R&E or qualified 
working training.

▪ Eliminates QBAI.
▪ Applies a single rate for FDII and 

Net tested income under GILTI.

▪ Reduces the current deduction 
for FDII to 21.875% from 37.5% 
(resulting in an effective rate of 
20.7% considering the corporate 
tax rate of 26.5%).

▪ Removes the taxable income 
limitation. FDII deduction can 
create NOLs.

▪ Retains the 10% QBAI floor. 
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INTEREST EXPENSE LIMITATION

▪ The Greenbook had highlighted the intention of the Biden Administration to impose an additional limitation on the
interest expense deduction of US corporations (termed as SDC – Specified Domestic Corporation) that form a part of a
Multinational group (termed as IFRG – International Financial Reporting Group).

▪ The Build Back Better Act proposes to enact IRC section 163(n) to impose this restriction. This limitation under this
section will be calculated a follows:

▪ Exceptions:
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Allowable Interest expense deduction = SDC’s NIE [tax] X 110% X EBITDA ratio X NIE ratio

Where,
▪ NIE = Net Interest Expense
▪ EBITDA ratio = (SDC’s EBITDA)/(IFRG’s EBITDA)
▪ NIE ratio = (IFRG’s NIE)/(SDC’s NIE [book])

▪ Taxpayers with average gross receipts (for the previous 3 years) under $25 million are exempt from this limitation.
▪ Taxpayers having average NIE (for the previous 3 years) of less than $12 million are exempt from this limitation.
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BEAT/SHIELD
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The Greenbook The SFC Framework
The Build Back Better 

Act

▪ Repeals BEAT and replaces it 
with SHIELD.

▪ Establishes provisions to 
disallow tax deductions for 
payments made to related 
parties that are subject to low 
effective tax rates.

▪ Here, low effective tax rates 
refer to tax rates lower than the 
agreed OECD rate.

▪ Modifies the existing BEAT 
regime to incorporate a two-rate 
structure.

▪ The applicable rates under this 
structure would be as follows:
➢ 10% - For regular income
➢ Higher rate - For base 

erosion payments

▪ Modifies the applicable BEAT 
rates as follows:
➢ 2022-23 – 10%
➢ 2024-25 – 12.5%
➢ 2026 onwards – 15%

▪ Eliminates the 3% base erosion 
percentage threshold post 2023.

▪ Treats certain payments with 
respect to inventory as base 
erosion payments.

▪ Provides an exception for 
payments made to foreign 
parties subject to an effective 
tax rate which is not lower than 
the BEAT rate.
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BEAT – BBA – COGS EXAMPLE

Facts

▪ US Inc. is a US corporation engaged in the business of manufacturing and selling
goods. It licenses the patent required for the manufacture of its goods from FC
Ltd., a foreign related party of US Inc. US Inc. makes royalty payments to FC Ltd.
for utilizing the patent.

▪ During the year, US Inc. paid $100,000 to FC Ltd. as royalty fees. US Inc.
capitalised the royalty fees onto the inventory produced during the year. US Inc.
sold all the inventory produced during the year to X Inc., an unrelated US buyer.

Tax Implications

▪ The royalty payments made to FC Ltd. form a part of the COGS of US Inc.
Assuming that FC Ltd. is not subject to tax equivalent to the BEAT rate, the
royalty payments will be considered as base erosion payments.

▪ The modified taxable income will be increased by $100,000 (i.e., to the extent
COGS are treated as base erosion payments).
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BEAT – BBA – COGS EXAMPLE

Facts

▪ Let us consider the same parties from the previous example. However, in this
example, FC Ltd. manufactures and sells goods to US Inc. rather than leasing out
its patent. FC Ltd. incurred production costs of $500,000 (such as materials,
labour etc.) towards the production of goods sold to US Inc. All of these costs
were payable and paid to Y Ltd., an unrelated foreign party.

▪ FC Ltd. sold all the produced goods to US Inc. for $600,000. US Inc. subsequently
sold all the purchased goods to X Inc. during the year.

Tax Implications

▪ US Inc. made a payment of $600,000 to FC Ltd. for the purchase of inventory.
The purchase price comprises of $500,000 of production costs and $100,000 of
margin for FC Ltd.

▪ Since the production costs were paid by FC Ltd. to an unrelated third party (a US
person will also satisfy this requirement), $500,000 will not be considered as
base erosion payments.

▪ $100,000 will be considered as base erosion payments.
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PANEL DISCUSSION
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Q. There is a consensus among all the proposals over classifying
related party payments into high-tax and low-tax jurisdictions based
on a global minimum tax rate or the BEAT rate. What are you
thoughts on this? Also, with the tax rate in India being in the mid
20s, do you see this as a welcome change for the India-US corridor?
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PANEL DISCUSSION
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Q. Historically, the ETR in the US has been lower than that in India.
However, a lot of corporates in India now have a tax rate of 25%.
With the US corporate tax rate expected to be between 26.5% and
28%, the ETR (including state taxes) in the US could end up being
around 31-32%. Given this shift, do you see Indian corporates re-
evaluating their intercompany arrangements and transfer pricing,
just the way some of them did in 2018?



Canada | India | Netherlands | Singapore | UK | USA

PANEL DISCUSSION
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Q. With so many changes and uncertainties around what provisions
will be finalized, a lot of companies are curious to understand when
they should start tax modelling for these changes. Some tax teams
are under pressure from their investor relations team to evaluate the
impact especially where the exposure in the US is significant. Have
you started evaluating the impact? What is the right time to start?
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PANEL DISCUSSION
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Q. Considering the tax rate increase and various other changes
proposed to the international tax provisions, what do you think will
be impact of these changes on the M&A outlook in the US?
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PANEL DISCUSSION
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Q. You represent a US corporation with multiple CFCs across the
globe having a wide range of ETR. The Green book, the Senate
International tax framework and the BBBA provide for extensive
changes to the GILTI provisions. Country by country calculations,
overall increase in the GILTI rate and carryover of tested losses being
key changes. How do you view these changes, and do you think
these changes will have a significantly impact on US outbound
structures?
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PANEL DISCUSSION
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Q. The proposals talk about the increased limitation on interest
expense deductibility. Its no longer dependent on the US company’s
financial position but also on what the US company contributes to
the global EBITDA compared to its proportionate interest cost in the
global context. Do you think the US corporations will need to revisit
their financing structure to minimize the disallowance impact?
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PANEL DISCUSSION
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Q. After the Green book and the Senate International Tax
framework, the first real step towards law enactment was the House
Ways and Means Committee bill in form of the Build Back Better Act
last week. The leadership in the House has tentatively agreed to
bring the BBBA to a vote by September 27 alongside the
Infrastructure Investment and Jobs Act, which has already passed
the Senate. How do you see all this moving, and do you feel there is
still a long way to go? Can one expect sea changes to the proposals
we just discussed?



Canada | India | Netherlands | Singapore | UK | USA

PANEL DISCUSSION
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Q. Significant changes have been proposed with regards to capital
gains tax (including QSBS), the dividend tax and changes to the
estate and gift tax limit. How do you view these changes, and do you
see drastic changes to tax strategies being adopted by individuals?
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PANEL DISCUSSION
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Q. One was expecting FDII to be repealed based on the Greenbook
but this does not seem to be the case with it continuing in the BBBA.
FDII is a benefit for US companies exporting goods and services.
Also, I understand that FDII can now generate NOLs. So, it looks like
FDII is becoming more valuable. Your thoughts?
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