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BACKGROUND

We refer to the press release dated 9 August 2021, issued by the Reserve Bank of India (‘RBI’), wherein following draft of 
the rules and regulations for overseas investments have been issued:

• Draft Foreign Exchange Management (Non-Debt Instruments - Overseas Investment), Rules, 2021(‘Rules’); and

• Draft Foreign Exchange Management (Overseas Investment) Regulations, 2021 (‘Regulations’).

At the outset, we would like to commend you and your officials for taking initiative towards liberalising the existing 
regulatory framework for making overseas investments. This initiative will go a long way in putting to rest several 
operational difficulties faced by the businesses while making overseas investments and will promote ease of doing 
business in India. 

We have perused the draft Rules and Regulations and it is evident that the RBI has considered genuine issues faced by 
businesses in the past and inserted solutions surrounding the same. The RBI and its officials deserve full credit and 
applauds in putting across these regulations which appear business friendly and pragmatic in nature.



OUR COMMENTS/ RECOMMENDATIONS

We understand that the RBI has invited public comments/ recommendations to the above draft rules and regulations.

We are writing to you, to provide below some of our comments/ suggestions, on the above draft rules and regulations, 
which may facilitate more flexibility / clarity for making overseas investments, by person resident in India. 

Reference in the draft Rules
Our Comments/ Suggestions

Rule 2(ix) - Definition of ‘Indian 
Entity’

The term ‘Indian Entity’ should also include the private trust registered under Indian 
Trust Act, 1882. Number of Indian business families wish to invest outside India 
through a trust mechanism. 

Currently, the definition of the ‘Indian Entity’ does not cover Private Trusts. Further, 
the draft rules, are silent on the framework for investments proposed to be made by 
a private trust.  

It would be our recommendation that investment by private trust should be 
permissible under automatic route and be covered under Schedule I. Further, 
Schedule IV of the draft rules may be amended to this effect.

Rule 2(xix) - Definition of 
Overseas Portfolio Investments 
(‘OPI’)

As per the plain reading of the definition of OPI, we believe that investment in listed 
and unlisted foreign securities may be permissible. This is basis a rationalised reading 
of permissibility of portfolio investment under the current Liberalised Remittance 
Scheme (‘LRS’), which permits investment in listed and unlisted foreign securities.

Having said the above, a specific clarity by way of a FAQ or an amendment that 
investment in listed and unlisted foreign securities are covered under the OPI 
definition, may be welcoming. 

Further, it may be a good idea to prescribe a limit for an investment to qualify as OPI 
(say up to 10%) and definition may be amended to that effect.

Separately, a clarification as to whether digital currencies / crypto currencies are 
covered within the definition of the term ‘foreign securities’ as specified under the 
OPI definition, would be welcoming.

Rule 4(A) - Permission for 
making overseas investment

Explanation to regulation 4(A) defines the term bona fide activity as any business 
activity legally permissible both in India and host jurisdiction. 

We believe that the definition of ‘bona fide activity’ is broad enough to cover entities 
carrying out only investment activity. 

Having said the above, it may be specifically clarified that investment activity carried 
out by overseas entity should be construed as bona fide activity.

Rule 4(A) - Permission for 
making overseas investment

Basis the plain reading of the draft rule, it seems, that investment in foreign entity 
engaged in bona fide business activity, directly or through step-down-subsidiary 
(‘SDS’) is permissible.

We believe that investment in foreign entities being holding company / special 
purposes vehicle is permissible, only condition being the ultimate SDS should be 
engaged in the bona fide business activity. Accordingly, we believe that multi-layer 
SPVs may be permitted under automatic route, provided the ultimate SDS is engaged 
in bona fide business activity. Specific clarification in this regard, may be welcoming.  

We understand that having a SPV is permitted as per the existing ODI Regulations as



OUR COMMENTS/ RECOMMENDATIONS

Reference in the draft Rules
Our Comments/ Suggestions

contained under the Notification No. FEMA 120/RB-2004 dated July 07, 2004 
[Foreign Exchange Management (Transfer or Issue of any Foreign Security) 
Regulations, 2004]. Accordingly, we believe that having a SPV may be permitted 
under the draft rules.

Rule 5(A) - Permission for 
making overseas investment

As per the draft rule, it appears that all overseas investments i.e., either through ODI 
or OPI route, would be required to be complied with the pricing guidelines.

It would be our recommendation that investment under OPI route should be 
exempted from pricing guidelines. This would be in line with the existing regulation 
w.r.t. portfolio investments under the LRS route which are freely permissible without 
any pricing restrictions.

Rule 5(B) - Transfer / 
Liquidation

Rule 2(iv) defines the team ‘disinvestment’ to mean transfer by way of sale of right, 
title or possession of equity capital acquired as per the rules.

Further, Rule 5(B) deals with transfer by way of the following:
• Transfer by way of sales; and
• Transfer on account of merger/demerger/ amalgamation etc.

Rule 5(B)(iii) provides for certain additional conditionalities, which needs to be met. 
However, it seems such conditionalities are applicable only in case of ‘disinvestment’ 
i.e., where shares are transferred by way of sale and does not specifically cover 
transfer on account merger/ demerger/amalgamation etc. 

It seems merger/ demerger/amalgamation etc. are specifically exempted from 
meeting the additional conditionalities as specified under rule 5(B)(iii). A clarification 
confirming this would be welcoming. 

Rule 5(B) - Transfer / 
Liquidation

One of the requirements as per rule 5(B) is transfer of foreign investments on 
account of demerger needs to adhere to pricing guidelines i.e., transfer on account 
demerger needs to be at fair value as per internationally accepted pricing 
methodology.

Section 2(19AA) of the Income-tax Act, 1961 (‘Act’), requires transfer on account of 
demerger to be carried out at book value as appearing in the books of accounts 
immediately before the demerger, in order to qualify as tax neutral demerger.

In light of the above, conflicting provisions contained under the Act and exchange 
control regulations, the businesses proposing demerger are facing challenges. 
Accordingly, it would be our recommendation to rationalise the exchange control 
regulations with the Act and specific exemption may be provided in case of demerger 
from adhering to the pricing guidelines. 

Rule 6(1) - Restrictions Further, we understand that if such immovable property is bought and owned by the 
foreign entity, some portion may be leased if it exceeds business needs.

It may be clarified by way of FAQ or explanation to the proposed rules, that the 
activity of leasing an immovable property does not constitute ‘Real estate activity’. 

Rule 6(3) - Round Tripping It appears as per the draft rules, that going forward, issue of ‘Round tripping’ will be 
applicable for Indian entity having ODI only in cases where there is tax avoidance/tax 
evasion. 

It would be our recommendation that the RBI provides a suitable mechanism to
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evaluate whether the structure is designed for the purposes of tax avoidance / tax 
evasion. It may be a good idea to link these cases to ‘General Anti Avoidance Rules’ 
provisions as contained under the Act.

We understand that all the genuine business arrangements/transactions would not 
be restricted on account of ‘Round tripping’. A FAQ clarifying this would be 
welcoming.

Rule 10(3) - Acquisition of 
immovable property outside of 
India

General permission may be given to Indian entity having an overseas office to acquire 
immovable property outside India for the business and residential purposes of its 
staff. 

A new clause 9(iv) may be added as part of Exemptions to provide for the above.

Schedule III - Overseas 
Investments by Resident 
Individuals

Rule 4(1) of Schedule III provides that ESOPs/ Sweat Equity Shares (‘options’) may be 
issued to employees of Indian office/ branch / subsidiary of the foreign entity if such 
options are issued globally on uniform basis.

We recommend that above mentioned restriction should be removed, this will 
encourage hassle free issuance of options to Indian employees.

Further, issuance of option of foreign entity in which there exist overseas investments 
does not seem to be covered under rule 4(1) of Schedule III. This may be specifically 
added.

On reading of rule 2(vii) to (ix) under Schedule III read with explanation provided 
thereunder a question arises, whether such acquisition of shares in excess of 10% is 
permissible under automatic route as an ODI investment by the resident individual or 
such investments would require prior approval from RBI?

May we request you to provide suitable clarification on this?

Other recommendations (a) Suitable changes under the LRS regulations and NRI 1 million scheme (remittance 
of assets regulations) may be brought in to align with the proposed rules and 
regulations;
(b) A person resident in India, being an individual, should be allowed to borrow 
outside India (either individually or jointly) for the purchase of immovable property 
for funds sent under LRS;
(c) Considering substantial foreign reserves, it may be recommended that current LRS 
limit for automatic investments may be increased from USD 2,50,000 to USD 2 
million; and
(d) Repatriations for NRI may be increased from current limit of USD 1 million to USD 
5 million



CONTACT US

Hope our comments and suggestion comes as a help to you and your officials, and it assists in finalising the draft overseas 
investment framework, rules, and regulations. Further, we believe that clarifications/ amendments to give effect to the 
above comments/ recommendation would give impetus to the RBI’s initiative of liberalising the overseas investments 
framework, and ease of doing business in India. 

This Note is prepared and contributed by KNAV India Regulatory Team. In case there are any queries / clarifications 
required, kindly contact any of the email ids listed under and we shall be happy to provide the necessary clarifications:

Team member Contact details

Uday Ved uday.ved@knavcpa.com

Vaibhav Manek vaibhav.manek@knavcpa.com

Kartik Mehta kartik.mehta@knavcpa.com

Deep Kothari deep.kothari@knavcpa.com

Wrutuja Soni wrutuja.soni@knavcpa.com

mailto:uday.ved@knavcpa.com
mailto:vaibhav.manek@knavcpa.com
mailto:kartik.mehta@knavcpa.com
mailto:deep.kothari@knavcpa.com
mailto:wrutuja.soni@knavcpa.com


CONTACT US

INDIA OFFICE

Mumbai
201/202, Naman Centre, G-Block, Bandra-Kurla Complex, Bandra (East), Mumbai – 400 051
T: +91 22 6164 4800

Pune
A 401, Lotus Siddhi, Survey no. 162, D.P. Road, Aundh, Pune - 411007

OTHER OFFICES

UK
Ground floor, Hygeia Building, 
66-68 College Road, Harrow, 
Middlesex HA1 1BE

Canada
55 York Street, Suite 401, Toronto, ON M5J 
1R7, Canada

Netherlands
Fokkerstraat 12, 3833 LD Leusden, The 
Netherlands

USA
One Lakeside Commons, Suite 850, 990 
Hammond Drive NE, Atlanta, GA 30328
T: +1 678 584 1200

New York
1177 6th Ave 5th Floor, New York, NY 
10036, USA

Singapore
60 Paya Lebar Road,
#10-31 Paya Lebar Square, Singapore 
409 051

For assistance, please contact tax@knavcpa.com
or visit us at: www.knavcpa.com


