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DISCUSSION POINTS
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• Common Scenarios

• Who is subject to U.S. Estate and Gift Tax?

• Residency and Domicile

• Exemptions and Deductions

• Estate Tax – Situs Assets

• Gift Tax – Situs Assets

• Valuation of Assets

• Planning ideas

• Reporting requirements

• Biden Administration’s proposed changes



SCENARIOS COVERED IN THIS PRESENTATION
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▪ Non-U.S. taxpayers with children and grandchildren in the U.S. who are beneficiaries of their estates.

▪ Non-U.S. taxpayers with U.S. Assets (privately held shares; real estate; mutual funds; cash).

▪ U.S. citizens / domiciliaries living overseas.



WHO IS SUBJECT TO U.S. ESTATE AND GIFT TAX?
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Generally, three types of individuals are subject to U.S. estate and gift tax:

• U.S. citizens (on world-wide estate / assets).

• U.S. domiciliaries (U.S. domiciliaries are defined as persons who reside within the U.S., even for a brief
period of time, with no definite present intention of leaving)

• Non-residents, non-citizens (“NRNC”) with certain assets situated in the U.S. (U.S. situs assets). It is
important to note, that the definition of U.S. situs assets may be different for estate tax purposes and gift
tax purposes.



RESIDENCY FOR INCOME TAX PURPOSES VS. DOMICILE FOR ESTATE/GIFT TAX PURPOSES

55

• Income tax residency – Substantial presence test (183 days) and lawful permanent residence test (i.e.
Green Card test).

• Estate tax residency – determined based the decedent’s domicile. A nonresident is a decedent, who at
the time of his/her death, had his/her domicile outside the U.S.

o Domicile – “a person acquires a domicile in place by living there, for even a brief period of time, with no
definite present intention of later removing therefrom. Residence without the requisite intention to
remain indefinitely will not suffice to constitute domicile, nor will intention to change domicile effect such
a change unless accompanied by actual removal.” U.S. Treas. Reg. Sec. 20.0-1(b)(1).

o The requirements for acquiring a domicile are (1) legal capacity to do so; (2) physical presence; and (3) a
current intention to make a home in the place.



ESTATE / GIFT TAX CONSEQUENCES FOR U.S. DOMICILIARIES AND U.S. CITIZENS: 
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Estate tax:

• Lifetime exemption of US$ 
11,700,000 (in 2021);

• $23.4 million per-couple 
exemption;

• Interspousal transfers and 
bequests (during your lifetime 
or upon death) between 
spouses are unlimited (to 
citizen spouse);

• Portability upon one spouse’s 
death (when elected on estate 
tax return).

Gift tax:

• Lifetime exemption of 
US$11,700,000 (in 2021);

• Unlimited Marital deduction for 
transfer to U.S. citizen spouse;

• Annual gift exclusion exempts 
$15,000 from each gift before gift tax 
must be paid;

• Gift Splitting allows a married couple 
to apply both of their annual gift 
exclusions to a single gift.



ESTATE / GIFT TAX CONSEQUENCES FOR NRNC:
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Estate tax (NRNC):

• Unified credit of $13,000 which 
exempts $60,000 from U.S. estate 
tax;

• Prorated deductions for funeral and 
administrative expenses;

• Unlimited Marital deduction is only 
for transfer to U.S. citizen spouse 
(unless QDOT);

• Prorated deduction for debts unless 
debt is non-recourse;

• Same rate as for residents – 40% -
for estate tax;

• Forms 706 NA and 706QDT.

Gift tax (NRNC):

• No unified credit for gift taxes;

• Annual exclusion of $15,000 for 
present interest gifts;

• No gift-splitting with spouse;

• Annual exclusion gifts of up to 
$159,000 (in 2021) to non-citizen 
spouse;

• Same rate as for residents – 40% - for 
gifts;

• Form 709. 



ESTATE TAX - U.S. SITUS ASSETS
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For estate, gift, and generation-skipping transfer tax purposes, a NRNC (“Non-resident, non-citizen”) 
is subject to tax on the value of assets located in the U.S. (i.e. U.S. situs assets).

For estate tax purposes – property of a NRNC decedent is considered to be situated in the U.S. if it is:

• Real property located in the U.S. (Land, structures, fixtures and renovations/improvements).

• Tangible personal property located in the U.S. (cars, furniture, jewelry, cash, etc.)

• Shares of stock issued by a domestic corporation.

• Debt obligations issued by the U.S. or a U.S. person.



GIFT TAX – U.S. SITUS ASSETS 
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(1) Donors who are nonresidents not citizens of the United States are subject to gift (and generation-
skipping transfer (GST)) taxes for gifts made of real and tangible property situated in the United States.

(2) However, gifts of U.S.-situated intangible property are not subject to gift tax. See IRC §
2501(a)(2). Such intangibles include, for example:

=> Stock in U.S. or foreign company

=> Debt obligations, including a bank deposit, where the primary obligor is a U.S. 
person or the U.S. government

=> Partnerships interests – some uncertainty

=> This is in contrast to the rules that apply for estate tax purposes.

Caveat: There is an adjustments for certain gifts made within 3 years of decedent’s death, primarily for 
transfers with retained life estate, reversionary interest in the property, revocable transfers, certain life 
insurance proceeds.



VALUATION OF PROPERTY FOR ESTATE TAX PURPOSES
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"The fair market value is the price at which the property would change hands between a willing buyer 
and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable 
knowledge of relevant facts. The fair market value of a particular item of property includible in the 
decedent's gross estate is not to be determined by a forced sale price. Nor is the fair market value of an 
item of property to be determined by the sale price of the item in a market other than that in which 
such item is most commonly sold to the public, taking into account the location of the item wherever 
appropriate." Estate Tax Regulation §20.2031-1(b).



VALUATION OF PRIVATELY HELD STOCK FOR ESTATE / GIFT TAX PURPOSES
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In determining valuation, Revenue Ruling 59-60 lists eight fundamental factors that should be 
considered (although this list is not exhaustive):

1. The nature of the business and its history since its inception.

2. The general economic outlook and the condition and outlook of the specific industry.

3. The book or asset value of the stock and the financial condition of the business.

4. The earning capacity of the business.

5. The dividend-paying capacity of the business.

6. Whether the business has goodwill or other intangible value.

7. Sales of the stock and the size of the block of stock to be valued.

8. The market price of the stock of similar corporations whose stock is regularly traded.

The value of an interest in a closely held corporation may also be discounted for a lack of marketability
and for a lack of control. Such discounts can vary from 20% to 50%. 



PLANNING SUGGESTIONS AND IDEAS
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• Proactively Establish Evidence of Domicile. Being domiciled in the U.S. may or may not be preferrable – depending on the 
circumstances. Domicile is a subjective vs. objective assessment. Determining the decedent’s intent post mortem is often a 
difficult and highly subjective process, and is best avoided where possible. Advanced planning prior to death will remove the
uncertainty that a non-U.S. citizen’s place of domicile may have on the U.S. taxation of their estate ie. location of primary 
residence, family ties, social interests, personal belongings.

=> Unified Credit of US$11.7 million vs. US$60,000 for U.S. situs property

=> Full marital deduction

• Gift of Intangibles During Lifetime. Because no gift tax applies to gifts of intangible assets such as debt obligations of U.S. 
persons or stock of U.S. corporations, a NRNC should make gifts of this type of property, especially since they may be subject to 
the Federal estate tax if held at death. 

• Remove Tangible Assets from the U.S. Prior to Gifting.  If a NRNC wishes to make a gift of tangible personal property which is 
located in the United States, it should be removed from the U.S. before making the gift to avoid the Federal gift tax. 

• Leave tangible assets outside the U.S. generally. Diamonds or jewelry should be kept in a foreign bank’s safe deposit box rather 
than with a U.S. bank.

• Avoid direct ownership of U.S. situs asset (i.e. create a foreign corporation to hold U.S. assets).

• Life Insurance should be available if needed. Use life insurance to pay U.S. estate tax

• Use Offshore Trusts or U.S. Foreign Grantor Trusts for Gifting. Planning for NRNC with U.S. beneficiaries (outright gift or use of 
U.S. or offshore trust)



REPORTING REQUIREMENTS
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If a U.S. person is receiving a gift from a foreign person:

Form 3520

• Foreign gift and inheritances received by U.S. person which in aggregate exceed $100,000

• U.S. person receiving distribution from foreign trust

• Report transfer to foreign trust

Form 3520-A

• Used to report trust activity to U.S. owner

A NRNC who makes a gift subject to U.S. gift tax must file a gift tax return (Form 709,  U.S. Gift (and Generation-Skipping Transfer) 
Tax Return) when any of the following apply:

-> Gift is of future interests.

-> Gifts of present interests to any donee other than the spouse total more than $15,000 (for 2021).

-> Outright gifts to spouse who is not a U.S. citizen total more than $159,000 (for 2021).

The Form 706-NA, United States Estate (and Generation-Skipping Transfer) Tax Return Estate of nonresident not a citizen of the 
United States, if required, must be filed within 9 months after the date of death unless an extension of time to file was granted. 



PRESIDENT BIDEN’S PROPOSED TAX CHANGES
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• U.S. Estate and Gift Tax

• Reduce estate tax exemption for U.S. domiciliaries and citizens to $3.5 million.

• Limit lifetime gift tax exemption for U.S. domiciliaries and citizens to $1 million.

• This limitation separates the exemptions for gift and estate tax, eliminating the “unified” credit.

• Limit annual gifts to $10,000 per donee (down from $15,000) and impose a cumulative limit of $20,000 per donor (currently 
no such limit exists). 

• Capital Gains Tax

• Tax long-term capital gains as ordinary income for taxpayers with taxable income greater than $1 million.

• President Biden also suggests raising the top income tax rate to 39.6%. Combined with the Net Investment Income Tax (NIIT) 
of 3.8%, long-term capital gains in the top bracket would be taxed at a 43.4% rate (compared with 20% currently). 

• Eliminate the step-up in basis for unrealized gains at death above $1 million, or $2 million for joint filers.

• Imposes a capital gains tax on previously ignored transfers.

• The capital gains exclusion for a primary residence of $250,000/$500,000 still applies. 



QUESTIONS & ANSWERS
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